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Part A. 
Answer any ONE (1) of the following two (2) questions. 


Question ONE. 


Fred Flintoff [‘Fred’] is the owner of a property registered under the Real Property Act (NSW) 
1900. He has owned it for many years and in that time the house has appreciated in value 
nicely. However Fred recently lost his job and is finding it difficult to meet his monthly mortgage 
repayments. Fred’s best friend is Barney Rumble [‘Barney’]. Barney offers to purchase Fred’s 
house, which would give Fred a tidy profit and much needed cash flow. In addition, under the 
agreement Barney agrees to grant a lease back to Fred to enable him to remain living in the 
house, and also to grant Fred a 12 month option to repurchase the house at an agreed price. 
Fred and Barney and long-time friends and seal this arrangement with a handshake. However, 
Fred’s solicitor insists that these arrangements are included as special conditions in the 
contract of sale, which they duly are. 

A few months after the sale is completed, Barney decides he wishes to invest in new 
computers and IT for his manufacturing business. He approaches the Bank of New England 
[‘BNE’] for a loan. BNE agrees to lend Barney $100,000 in return for which Barney grants BNE 
a mortgage over the property he had purchased from Fred. Barney hands over the Certificate 
of Title [‘CT’] to BNE and a Memorandum of Mortgage in prescribed (registerable) form. 
However BNE do not register the Mortgage, instead simply keeping the CT in safe custody. 
Barney finds that $100,000 is not enough to complete the necessary IT upgrade. He then 
approaches a business associate, Roger Rich [‘Roger’]. Roger agrees to lend Barney the sum 
of $50,000 in return for a mortgage of the property Barney had purchased from Fred. Barney 
hands Roger a property executed Memorandum of Mortgage in prescribed form, and Roger 
enquires as to the whereabouts of the CT for the property. Barney replies to the effect that it 
is ‘with the bank for safe keeping’. That explanation appears to satisfy Roger who advances 
the money to Barney in return for the Memorandum of Mortgage only. 

Not long after this transaction Fred gains employment on a lucrative salary. In accordance 
with the terms of the contract he notifies Barney that he wishes to exercise his option to 
repurchase the property. Barney refuses, relying on the indefeasibility of title pursuant to 
section 41 of the Real Property Act (NSW) 1900. Around this time, Roger learns of the 
mortgage of BNE. 

Fred seeks your advice in relation to any action(s) he may have against Barney in 
relation to the property. 

Roger seeks your advice in relation to issues of priority concerning his mortgage and 
that of BNE. 
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Question TWO. 


Sam is a doctor, who operates in partnership with another doctor named Eric. Apart from his 
interest in the practice, Sam owns shares in a company named Surgico Pty Ltd, which 
manufactures surgical equipment. Surgico is highly successful company and has never failed 
to declare a dividend to shareholders every year on June 30. Sam also is owed $20,000 by 
his business partner Eric under a contract for loan, the terms of which say interest of 5% is 
payable quarterly. Finally, Sam also beneficially owns 2,000 shares in a venture capital 


company. The legal title to those shares is held in trust for Sam by his uncle Fenwick. 


Sam wants to simply his life and divest himself of some assets. Acting on advice from his 
accountant - which you may assume is sound - Sam executes a Deed which includes the 


following dispositions: 


(a) | give to my old university friend David Dumble all the future dividends on the shares | 
own in Surgico; 

(b) | give to my wife Susan 5/8ths of my interest in the medical partnership business | 
conduct with Eric; 

(c) | give to my wife Susan the interest due to me from the loan | advanced to my partner 


Eric. 


On 20 February 2017 Sam, upon reflection, decides he should also do something with the 
2,000 shares in the venture capital company. He telephones his trustee Fenwick and instructs 
him that henceforth, Fenwick is to hold 1,000 of the shares in the venture capital company on 
trust for his (Sam's) niece Ursula, and is to transfer the remaining 1,000 shares outright into 
his (Sam’s) other niece Gertrude — Gertrude being much more financially responsible than her 
sister. The next day Fenwick advises the venture capital company in writing in prescribed 
form that he (Fenwick) is now holding 1,000 shares on trust for Ursula. However, Fenwick 
completely forgets to confirm the instructions in relation to the 1,000 shares for Gertrude. 


In September 2017 the Australian Taxation Office audits Sam’s tax return. It becomes 
apparent that the validity or otherwise of the purported assignments will be crucial in 
determining the full amount of Sam’s tax liability for the financial year 2016/17. [The Australian 
financial/taxation year starts on 1 July each year and runs to 30 June the following year]. 


Advise of the validity of the purported assignments both in law and in equity. In 
particular, advise if the purported assignment of the 2,000 shares in the venture capital 


company were effective, and if so, when they were effective or may be made effective. 


LAW340, Trimester 1 2018 
Part B. 
Answer any TWO (2) of the following three (3) questions. 


Question THREE. 


Alex is the trustee of a discretionary trust, beneficiaries of which are his late sister’s children 
who are all in foster care. The trust investment solely in Australian companies. In his capacity 
as trustee Alex learns that one such company, Comstar Pty Ltd is soon to announce they are 
to be taken over by Astrolite Pty Ltd and the offer to shareholders of Comstar will be valued at 
several times the face value of the current share price. This information is not in the public 
domain but when it does become so, will prove very lucrative to all Comstar shareholders. 
Alex proceeds to purchase shares in Comstar in his own name, and sure enough, in a few 
weeks makes a tidy profit of $20,000. 

Alex then consults his solicitor Monique. Alex tells Monique of how he made the $20,000 profit. 
Monique suggests Alex invest that money in a company owned by another of her clients, Bright 
Investments. Monique informs Alex that Bright are on the verge of a major announcement that 
will double its share prices “overnight”, and says she can arrange for Alex’s $20,000 to be 
invested with Bright, in return for a 50% commission on any profits made. Monique fails to 
mention that she is also a director of Bright. Alex gives Monique a cheque for $20,000 with 
which Monique purchases Bright shares. 

Bright soon doubles this money, making a nice profit for Alex of a further $20,000, half of which 
he gives to Monique as agreed. Alex then purchases $30,000 worth of shares in a Lithium 
Mining company with the profits he has made from the two transactions. Due to a massive 
surge in international lithium prices, the value of the shares is now $50,000. Monique, a 
cautious investor, simply places the $10,000 on term deposit with her bank. 

Dustin Martin is the foster carer of Alex’s three nieces and nephews. He has been unhappy 
with Alex’s management of the trust for some time and learns of these transactions. Dustin 


comes to see you seeking advice on behalf of the beneficiaries of the trust. 


Advise Dustin if the beneficiaries of the trust have any claim to the funds held by Alex 
and Monique. 

If so, what remedies would be available to the beneficiaries and on what equitable 
principles would those remedies be based? 

To what amount would Alex and/or Monique have to account to the beneficiaries, if at 
all? 
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Question FOUR. 


In McDonald v Ellis [2007] NSWSC 1068, Bryson AJ said, in quoting Gzell J in Avanes v 

Marshall [2007] NSWSC 191: 
It might be that the approach of Schmidt is appropriate where the interest of the 
beneficiary is no higher than those of the potential objects of a discretionary trust, 
although opinion in New South Wales is otherwise. However that may be, in the present 
case where the plaintiff's right is already vested in interest, it would be a departure from 
clearly established opinion in New South Wales not to treat the claim to information as 
based on a proprietary interest, or to withhold enforcement of it except so as to enforce 
some competing entitlement, such as that of the trustees considered /n re 
Londonderry’s Settlement, which required such departure. 


To what is His Honour referring when he speaks of ‘[the] Schmidt approach? Do you agree 
with His Honour when he states‘[...] it would be a departure from clearly established 


opinion...not to treat the claim...as based on a proprietary interest’ ? Why, or why not? 


Question FIVE. 


Rita had lived in Tamworth all her life. She had never married and her only living relatives were 
her sister Louise, a widow, and Louise’s two children Tim and John, though she does have 
two cats, three dogs and a much-loved Cockatoo [Australian native parrot] which she keeps 
in an aviary in her backyard. Rita is also passionately concerned about the environment — so 
much so that her friends call her ‘Tamworth’s oldest greenie’. To this end Rita is a member of 
the ‘Tamworth Bush Regeneration Group’, a local community group which rehabilitates native 
bushland by removing noxious weeds and replanting native trees and shrubs on former waste 
land. She is also a member of the fledgling political organisation ‘Stand-up for the Environment’ 
(“SUFTE’). Her only other interest of note is in Australian country music — the art of yodelling 
in particular (her parents had in fact named her after Rita Schneider, an Australian singer who 
specialised in yodelling). 

Rita dies leaving a valid will. In this will she names her sister Louise to be her executor and 


trustee and provided that all her assets were to be held in trust and distributed as follows: 


(a) $50,000 to be held on trust by my executor and trustee Louise, to be utilized by her 
in any manner she thinks fit and at her absolute discretion to educate the people of 


Tamworth in matters environmental; 
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(b) $10,000 to be held in trust by my executor for her to continue to look after my 
animals; 

(c) $50,000 to all my old friends at the Tamworth Bush Regeneration Group; 

(d) $50,000 to ‘SUFTE’ for the furtherance of its political work; 

(e) $50,000 to my executor and trustee Louise to be utilized by her in any manner she 
sees fit to fund campaigns against any person who runs for political office in 
Tamworth and who, in my executor’s opinion, is not pro-environment; 

(f) A modest sum to go to the Tamworth Country Music Foundation to help keep alive 
the art of yodeling at the annual Country Music festival; 

(g) The balance and residuary of my estate to my sister Louise, knowing she will use it 


wisely in the education and advancement in life of my nephews Tim and John. 


Rita’s estate consists of her property valued at $400,000, $100,000 on deposit with the New 
England Bank, plus assorted goods and chattels valued at $50,000. One day after Rita’s death 
all her animals die of a mysterious virus. In addition, it is learned that ‘SUFTE’ is not an 
incorporated body, and that the Tamworth Bush Regeneration Group has now been ‘taken 


over by the national body ‘Greening Australia’. 


Advise on all relevant issues arising pursuant to the terms of Rita’s will. 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so will result in the 
cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 
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